attached affidavit, this application was filed at his suggestion
after a Commission field inspection on October 24, 1991, revealed
that the WPOC tower appeared to be lower than was shown on the
Commission Staff's documentation. See Declaration of Edward W.
Hummers, Jr., dated May 25, 1993, attached as Exhibit G.

33. Likewise, there was nothing improper about Scripps

Howard's participation because Scripps Howard had a direct interest

in the processing and grant of Nationwide's application. The

v"F -l

D

support in the record to Scripps Howard's then pending Petition to

Deny Four Jacks' application on the basis that it had
misrepresented the tower's actual height. ee Petition Exhibit 19
at 1.

34, 1In response to Nationwide's application, the Mass
Media Bureau sought and received confirmation from Nationwide of
the tower's actual height. See FCC Letter to Donald E. Watkins,
September 10, 1992, copy attached as Exhibit H. This strongly
suggests that the Bureau agrees that the Nationwide application
was properly filed and appropriate, but the Bureau has not yet
ruled on Nationwide's application.

35. 1In sum, Four Jacks' speculation about improprieties
between Nationwide and Scripps Howard is wholly meritless.
Nationwide's application was validly filed as required by the
rules, and Scripps Howard has a genuine interest in the outcome

which, in its proper view, warranted its participation.
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c. The John Bezold Correspondence

36. In one of its most preposterous allegations, Four
Jacks alleges that Scripps Howard contacted the regional manager
of Motorola, a tenant on Four Jacks' principals' tower, with the
intent of soliciting a false statement from him that the tower was
fully loaded. See Petition at 26. The correspondence Four Jacks
submits as support for this allegation in fact proves the opposite.
See Petition Exhibits 21 and 22. It conclusively shows that only
a proper, non-abusive investigation of a relevant issue occurred.

37. The correspondence with Mr. Bezold of Motorola
demonstrates that Scripps Howard fully identified itself and its
purpose in seeking information. It further demonstrates that,
unlike the situation in KHYM Broadcasting Co. which is cited by
Four Jacks, see Petition at 26, Motorola had reliable evidence on
the issue involved, i.e., studies of the tower's structural
capabilities. The correspondence even demonstrates that, contrary
to Four Jacks' claim, Scripps Howard was not seeking any statement
from Mr. Bezold at all, but was instead seeking copies of these
directly relevant expert studies.

38. The correspondence also demonstrates that Scripps
Howard's inquiry did not include any attempt to mislead Mr. Bezold.
While Mr. Bezold's reply to Scripps Howard does state, "I feel that
the line in your letter stating that the tower is currently full
is not entirely true," Mr. Bezold's 1letter also suggests that
perhaps "the wrong message was conveyed [by Mr. Bezold]." The rest

of Mr. Bezold's letter offers ample evidence of how Scripps Howard
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d. The Submission Of The Vlissides
Study To Baltimore County Officials

41. Four Jacks falsely claims that the Scripps Howard-
commissioned study by Vlissides Enterprises was conducted without
Mr. Vligsides' firm "ever having seen or visited the tower."
Petition at 14. The pleadings before the Mass Media Bureau and
served on Four Jacks in fact included pictures of the tower and a
statement by Mr. Vlissides about his visit to the site's periphery.
See, e.g., Exhibit B to Scripps Howard's Reply to Opposition to
Petition to Deny, filed February 23, 1992, at 3 (copy of page 3
attached as Exhibit I). The underlying bases for the study's
conclusions as well as a description of Mr. Vlissides superb
credentials as an expert in this area, were offered both in
connection with Scripps Howard's Petition to Deny and in the
updated analysis (based on the same study and with identical
conclusions) that was included with Scripps Howard's Motion to
Enlarge Issues Related to Tower Site. See Motion to Enlarge Issues
Related to Tower Site, Exhibit H (of that Motion).

42. As to the wvalidity of the Vlissides study's
conclusions, it is interesting that Four Jacks has not yet offered
in support of its position any of the "tower structural analyses"
which were conducted for Motorola's proposed antenna additions or
changes and which were provided to Four Jacks' principals. See
discussion supra at §Y 36-40. Instead of offering specific facts
about the tower's suitability, Four Jacks has instead relied upon

attacks on the reliability of the Vlissides report, a report which
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is necessarily and admittedly based on some assumptions. See Four
Jacks' Opposition to Petition to Deny filed February 12, 1992.

43. Turning to the contact Scripps Howard made with
Baltimore County officials, Scripps Howard has made no secret of
its writing to Baltimore County officials on the issue of whether
Four Jacks' principals should be permitted to raise their tower's
height as proposed in their application. See Motion to Enlarge
Issues Related to Tower Site at 9 and Exhibit F (of that Motion).
A copy of Scripps Howard's letter to the zoning officials and to
the County Engineer is attached as Exhibit J.

44. Such participation before the Baltimore County
government was fully appropriate for a variety of reasons. First,
the right to petition government is a Constitutionally protected
activity that cannot be circumscribed by the Commission, at least

where, as here, it is evident that Scripps Howard's arguments were

not baseless. See, e.g., Profegsional Real Estate Investors, Inc.

v. Columbia Pictureg, Indus., 61 U.S.L.W. 4450, 4452-4453 (U.S. May

3, 1993) (discussing the Noerr/Pennington principle of

Constitutional immunity against any potential antitrust liability
attaching to a party's protected participation in government
processes) (copy attached as Exhibit K). Second, the issue raised
by Scripps Howard before the Baltimore County government was one
affecting public safety, and the Commission cannot as a matter of
public policy discourage the raising of such issues to the

appropriate government officials by persons with knowledge of an
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height). Four Jacks has even reasserted the claim that it always
enjoyed FAA approval for its tower's height in its Motion for
Summary Decision, filed May 11, 1993, at 2. There can be little
doubt that Four Jacks would have followed the same course with
Baltimore County.

46. Accordingly, Scripps Howard brought the relevant
facts to the Baltimore County zoning officials' and county
engineer's attention. See Exhibit J. The Zoning Coordinator then
confirmed that Four Jacks' authority to use the tower's previously
approved height had indeed lapsed. See Letter of W. Carl Richards,
Jr., Zoning Coordinator, Baltimore County Government, Office of
Zoning Administration and Development Management, Office of
Planning and Zoning to Stephen J. Nolan, dated February 14, 1992,
attached as Exhibit L.

47. Scripps Howard's letter urged that the necessary
approval for raising the tower's height should not be granted
because of the tower's ‘'"overstressed" status and that an
investigation of the tower should occur. As previously noted,
there is no Commission precedent which holds that an applicant in
a comparative hearing should withhold relevant information from a

separate government body that 1s appropriately charged with making

11037 M8 DR et 1 et 0~ TN QORI e W areuaine  Tuxthoar o

discourage competing applicants from petitioning local government
to obtain actions that serve their interests would be an
inappropriate violation of governmental comity and would deny local

government tribunals access to important information.
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48. In sum, under precedent, Scripps Howard could not
bring the lack of local zoning approval for the necessary tower
height change to the Commission's attention without a 1local
determination on the issue. Thus, Scripps Howard properly asked
the appropriate question of the local authorities, confirmed that
their approval would be required for the necessary construction,
and offered information to the appropriate decision makers
suggesting that such approval should not be granted due to concerns
affecting public safety. No abuse of process can be found in this.

49. As demonstrated above, Scripps Howard has not taken
any inappropriate or abusive actions in this proceeding or with
respect to other applications filed by Four Jacks' principals.
Four Jacks' request for an abuse of process issue must, therefore,

be denied.
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WHEREFORE, for the reasons stated above, Scripps Howard
Broadcasting Company respectfully requests that the Petition to
Enlarge Issues Against Scripps Howard Broadcasting Company filed
by Four Jacks Broadcasting, Inc. be denied.

Respectfully submitted,

Scripps Howard
Broadcasting Company

yw&m&&\

Kenneth C. Howard, Jr.
Leonard C. Greenebaum
David N. Roberts

Its Attorneys

BAKER & HOSTETLER

1050 Connecticut Avenue, N.W.
Suite 1100

Washington, D.C. 20036

(202) 861-1500

Dated: May 26, 1993
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EXHIBIT A



Nov 27 1%87  REGEivmp 8y
DEC 1 857
MAIL BRANCH ™™

't Schidhare, P0q.

Pa:row, childhmise a? 9ilzon
1739 % Street, 1.¥., Suite ™A
wyshpgton. N0, NS

Ng: WY
Cinconati, kio
GRCT-YMSNIRY,

S
BACT-ATOSN 1N

Detrolt, Michigmn
ARCT- TN INY

“aa- M. Thilhar:ze:

This -efers to the mforsal sbjection you £lsd an debalf of Weststa:r
“oemmn icat ions T Meststar T) anx! Wescstar Tomamloations IT Westscas ")
o the above—captioned licente -anewa: xxplicatians, Yama oppose the
“entembe: 11, 1987 acotions of the “hief. Mass Medla Nurem, grat g the
shove captione! applications for ‘enewal 2f 'iDence ¢ Stations WCPN-TY.
~incinnaci, Thio, YONS W), Cleveland, Chio, a3 WXTO~1TV, Det-olt, Mrchgan.
a!l of «which are controllsd by Tr ppe-Foward Brosdcast g “ompany
‘S - ipps-fowasd). T pablie notices of these actions weve relasmeld on
nteaber 18 and 17, 1947. Purtuant to %ection 73,3887 of the Commizs .on™
‘g1, an ‘nformal odjection mst de fied before Commission aotin m any
appiication. Since your ocbisction was filed on Oztader 13, 1987, it {2
unt ‘mely. Yonetheless, we vil' trsat the cbjsction " itz me:its.

48 scate that Sorippe—Tovard fai’ad to maet (ts cbligation wder Jaciimn
1.6% of the Commission's Wiles 0 kesp its spplications cucrent by not
aoﬂnw..a seversal perd ing court mits m,l!mq.a antitrust violations by
T+ ‘pps-Sovard and ts smbsia-ten., Weststar T and Veststar 7T, avd Sodwy
A. Tanzan and Tagane Tacopi, who ~antrol “Vestatar THA.. nunol‘nuw.lgo
of Heststar T snd Weststar 7Y, have filsd an Bn.n_.dun mit aganst
T ippe-Tovward anf its ~able sbeidiar‘en. Weststar T and 7 firthe-
2ontend that %7 ppa-wasd failed to -eport aother ..!W Tacific Yoot “ab o
Taomy_ v, City of Sacczmmto, Callhmia. Pacific West “idle Compeny. an
amtity ‘n which "ansen has sn ‘nterest, £1lad a sult against the City of
Sacramanto. A\ Pigment vas antared cn Wgust 13, 1987, favoring the
2.aint{ff. You maintain, a 'ight of % r ppe-Towacd's failu-e 20 cepoct
the ex:stence of the ?ac!fic Wes: “ab'e Tompany's mijt st the tamm it filed
its ranewa’ applications ad it mb<equent falure to updats its



app’ cation egqadng that wuit a3 well a7 +the Werststar suit, ~on=tirutgs
wnfficient reason for the "amzizsion to stay .t3 Jrantz of the renewa’
asn: cations,

Taed on au- review of your pleading, we £yl that Tripps-Fowa:s] wac not a
pacty To “he ~uit bhrought by the Pacific Wezt Cable Company and, therefr-a.
waz unde. nec sbligation to report 3 came o which it i7 not a party. As ko
yoar aileqat'on that Frpps-Soward falisd tn report the pend g Feetsta-
Wwit., Ouedtion 4 of POT Ty I0-8 has been revired ¢to raquire a appilnant
£ report adverse f'ndinge or final actions. The “omaission has stated that
‘t woud refraim from takng sy action on non-PCT sisconduct. which nc'ndae
mti-competitive practices, orior to alhdication by mother myency or
court. Characser Oualificasion n Bromdcast Ticenang, 1M FCTA 1179,
1294, 190% recon, danisd], 1 TCT %ol 42) N985), opeal daxcketed s nom, .
ational Jropdcasting v. T.0,%., Yo. 861179 O.C. Cir. Harch 17, 1995,
You have nat M icatad any such atidcation or zhowm that %or pps-Toward
has not cowp’ied In any way with CTommisaion Nales and policies. Therebre,
based on the foregoing, we £ that yoo have falled to rafoe a wubstantial
an? mate-ia! quention of fact o varrant a stay of cur ea~iliec actimns
qg-anting the licenre cenewraltr fHr Stations WCPOT, WIS and WYY,

n view of the foragong. your informal dbiection 7S DENTED and the 3rants
APT AFF RMIY,

S ncerely,

Ry J. Stewvart
Chilaf, 7ideo S@rvies Divinion
Mass Yol ia “Wresn

MEvans rebs/vad MM
aula/tvbranch - sol



EXHIBIT B



12y 1988 May

>

Sol Schildhsuse, Eoq.
Farcow, Sohikiduse & Wilson
1730 R sxxeet, B. W,

wazhangeon, De C. 2000
Daac 4c. 3chikinmees

this 4 n refecence tO your regest for recousidecation, on oenaif of Westar
Coczaunications (Westar), of an action of Novedes 27, 1987, Ly the Quef, Vil
Servaces Division, dass Hedia Bucemn, which denied WEStAL 9 QDJOCTIu0 COUCRLILDY
gcant of the renewal applications (BRCT-S70601EL~MN) of Station WCPO-1V,
Cincinnati, Ohio; WENS(TV), Cleveiand, dhuo; WXYI~V, Detroit, Ricagan, ell of
which are controlled oy Scriypes-8Soward Bromicasting Company (Scripys). [AtS8L 9
24 Schildbause, Bsd,., (Video Jervices Division, ceisausl NoveaDes 27, 1937).
hus 18 4ls0 in ceincence to Westar's petition to deny the censwal agplicatxn
(SRCT-§71001x8) of crippe~toward Broxicasting Co. for xatn KEiB~1TV, Lunsas
Qty, Kiasouri,

Ca Mareh 1, 1968, on panalis of Hestar, you LuSd & 2OCICe MUt weutds s
uitent 0Ot €O PussUS 1LY pECtition fOf (ECONAAINCACIOn and it PetiMaR Cu waily,
nted above., In any event, we have fully consideced the BALTArS st fOCth and we
conCiuude that thece are No ndtantial and saterial guestions of fact trdak
wazrraat any furthec inguisy ia either procesding. Axordingly, Wewtar s [etiLux
fog reconsideration and pet.tion to deny are dusmisesd, In addition, bhaviog
tound Scrippe—Howard Broadcasting Co. fully gualified 1o all oches respects, ks
application for renevel of license o Statioa EED-IV, ansas CiLy, tusacucl,
A8 Dewn yranted this day.

smw'

ROy J. Scesact, Cnief
Video Services Diviaeion
Hase Madua Buczeau

S Jonald P. Jeutang, 3aq.

Glassez/dlic/tv/wis ueB
Typeds 29, 1968
o /¥ - sol



EXHIBIT C



FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20534

FEB 22 199] IN AQPLY REgSQR TO:

‘. e .

801 8childhause

Farrow, Schildhause & Wilson
1400 16th Street, N.W.

Suite 501

Washiagtonm, D.C. 20036

Re: Assignment of WNAR-TV, Baltimore, MD
File No. BALCT-900910KE

Dear Mr. 3childhguse:

This refers to your January 29, 1991 requesc on behalf of Pacific Weet Cable
Television (PacWest) to wvithdraw its petition for recomsideration vwith regard
to the Commission's approval of the aseignment of licanse application for
Station WMAR-TY, Baltimore, Maryland (BALCT-900910KER). In its requast for
withdraval, PacWest scates that it has neither sought nor received nor deen
promised any money or octher consideration for withdraviang its petition for
reconsideration. JYurcher, PacWast stacas that chere are no othar
arrangements, oral or written, among the petitioner and the applicamts
concerning this withdrawal.

Despite your request for withdrawal of these pleadings, ve have nevertheless
fully considered the matters set forth in them and conclude that there are 20
substantial and material questions of fact that would varrsat sny furcher
inquiry. Booth Americas Co., 58 F.C.C. 24 553, 334 (1976). Accordingly, the
petition for reconsideration IS DISMISSED, and the graat of the application
assigning the license of WMAR-TV from Gillatt Broedecasticg of Maryland, Inc. to

Scrippe Howard Brosdcasting, IS AFFIRMED.
lluoulyQ
N N~ M—-
Clay C. )

eadarvie
Chief, Telavision Branch
Video Services Division
Mase Media Buremm

ce: Dounald Zeifang, Resquire
Vincent A. Pepper, Rsquire
Martin Leader, Esquire
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Donalgd P. Ziefang

Baker & Hostetler

1050 Connecticut Avenue, N.W.
Wasningtén, 0.C. 20036-5304

Sol Shildhause

Farrow, Shildhause & Willson
1400 16 Street, N.W.
Washington, D.C. 20036

RE: KUPL(AM) and XUPL-FM
Pertland, Oregon
Flle Nos. BR-301002BL, BRH-90100208

Dear Messrs. Zlefang and Shildhause:

This s in reference to the Petition to Deny that Pacific West Cable
Television (PacWest) filed against the license renewal applications for
stations KUPL and KUPL-EM, licensed ta Scripps Howard B3rcadeasting Co. The
Petition to Deny alleges that the licensee's cable television subsidiary
engaged in anticompetitive behavior. PacWest also raised these allegations (n
a civil suit, which was settled with no adjudicated findings. In June !992,
PacWest fi{led a Request for Dississal of the Petition to Deny. PacWest and
Seripps Howard certify that there was no consideration paid or received (n
exchange for dismissal of the Petition to Deny. 3¢@ N7 C.F.R. Section

73.3588(a).

The parties have satisfled our requirements regarding the withdrawal of
Petitions to Deny. It is nonetheless our practiocs to review independently
issues ralsed in such petitions that are relevant to the bdasic qualifications
of a renewal applicant. The Petitioca to Deny challenges the basic characcer
qualifications of the licsnsee, but ocur review of these allegations finds ro
substantial and saterial question of fact as to whether grant of the
KUPL/KUPL-FM renswal applications would bdbe in the public interest. 3ee Pollc
Re in fications in Broadcast Licensing, Gen. Docket No. 38'-
500, 102 F 1 1 » £Q000. granted in part and denied in part, ! FCC

Red 821 (1986), d sub nos on for Better
WMW.“ m‘"“n,’“\;iﬂ, #edified § FCC Red
32%2 (1990). X

To the extent that Pacllest's Petition to Deny in this proceeding cross-
references allegations made in its Petitica for Reconsideratiom of Scripos
Howard's acquisition of Station WMAR-TV, Baltisore, we also find that those
matters do not adversely impact the grant of the KUPL/KUPL-FN renewval
applications. However, we make no finding as to the lmpast of those
allegations on Station WMAR-TY. Those allegations will be resolved in -"e



context of the WMAR-TV proceeding.

accordingly, PacWesz's Request for Dismissal of {ts Petition to Seny 13
GRANTED and its Petition to Deny the license renewal applications of KUPL ;ng
KUPL-FM, Portland, Oregon [S OISMISSED. Further, we find that grant of :=ne
license renewal applications would serve the public interest.

Accordingly, tne
license renewal applications of Seripps Howard Broadcast Company for stations

KUPL and KUPL-FM, Portland, Qregon ARE CRANTED.

Sincerely,

Chief, Audlo Services Division
Mass Media Bureau

ce: Television Branch, Video Services Div. (WMAR-TV proceeding)

i2as;
-_i_')



EXHIBIT E



EXHIBIT A

EXHIBIT X B

1. On April 23, 1986, Myron Lowery filed a charge against
WMC-TV, Memphis, Tennessee, a Scripps Howard station (EEOC charge
No. 043-80-0595), based on race discrimination., After an investiga-
tion, the EEQC found no probable cause and issued Lowery his right-to-
sue letter. On September 10, 1981, Lowery filed suit in the United
States District Court for the Western District of Tennessee (Memphis)
against the station seeking redress for the same acts of discrimination
as listed in his charge (Case No. 81-2775-W). His basic complaints
center around the alleged failure of the station to promote and
generally treat him as other on-the-air anchor talent.

Lowery also filed a second charge on September 24, 1981,
against the station (EEOC charge No. 043-81-0968) alleging that it
retaliated against him because he filed the suit. Lowery was tem-
porarily taken off-the-air following considerable publicity about his
lawsuit. Lowery did not suffer any economic loss. The EEQOC investi-
gated the charge and found probable cause to think that Lowery had been
retaliated against. The Lowery case was tried to the Court in Memphis
in October, 1985; a decision has not yet been issued.

2. Debra Barnett, a former employee of WMC-TV, filed a
charge (No. 043-85-0321) on December 19, 1984, with the EEOC in
Memphis, alleging that her discharge was racially motivated. After
investigation by the EEOC, it made a finding, on July 29, 1985, of no
probable cause and issued the 90-day right to sue letter. There has
been no further activity.

3. On December 21, 1985, Darryl Elion, a black production
department employee of WMC-TV, filed a charge against the station with
the EEOC based upon alleged race discrimination. His complaint cen-
tered around the failure of the station to promote him. The case is
No. 043-86-0319., The station filed a response on April 22, 1986, and
the matter is pending.







EXHIBIT C

June 2{_5, 1987

Mr. William Tricarico

Secretary

Federal Communications Commission
Room 222

1919 M Street, NW

Washington, DC 20554

Re: Renewal Application for WMC-TV, Memphis, Tennessee
(FCC File No. 870401K0)

Dear Mr. Tricarico:

Scripps Howard Broadcasting Company, licensee of WMC-TV,
hereby amends its pending renewal application to report the
following:

1. In Myron lowery, Jr. v. WMC-TV, the parties entered
into a settlement agreement settling all <claims, and the Court
issued a Stipulation and Order on June 12, 1987, which vacated its
Memorandum and Order of April 9, 1987, and dismissed the case with
prejudice.

2. In Darryl K. Elion v. WMC-TV, Darryl Elion filed a
notice of withdrawal, and on 6/2/87, the EEOC terminated the
proceeding.

3. Effective July 1, 1987, the following was added to
and made a part of the Equal Employment Opportunity Program of
Station WMC-TV:

XI. Additional Provisions.

The station affirms that its Equal Employment
Opportunity goals go beyond mere statistical conformity with
minority employment levels now in use in conjunction with FCC
Form 395. It is the goal of the station to exceed minimal
compliance with those levels.

Further, to insure compliance with the letter and
spirit of its Affirmative Action Program in all areas of
employment, the station's Equal Employment Opportunity
Program now includes provisions that the station's officials



Mr. William Tricurico
Page 2
June ¥ , 1987

and managers include minority-group members and women and
that they participate in the selection, evaluation and
promotion procedures of the station.

Additionally, to expand the effectiveness of the
station's Equal Employment Opportunity Program, a new set of
PYROOANY " —F O ol iteent . fERdHrisR_a~d opetion —cwmdery

. E—

the direction of the station manager and the company's chief
executive officer and a vice-president of the company, have
been put in place and the effective implementation of the
Affirmative Action Plan has been made a part of the

gqualitative performance standards on which compensation of
station managers is based.

Sincerely,

SCRIPPS HOWARD BROADCASTING COMPANY

By:

nald L. Perri
President

DLP:bjl
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